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1. Introduction 

The government, through the Ministry of Law and Human Rights, in early 2013, passed 
the Criminal Code Bill (RKUHP) and Criminal Procedural Code Bill (RKUHAP) to the 
People’s Representative Council (DPR). At that time, all fractions in the DPR agreed to 
discuss those two bills, and Commission III formed a Working Committee consisting of 
26 legislators from various fractions. As a note, RKUHP has been part of DPR’s agenda 
since 2005, but has always failed. The proposal has been reentered in the National 
Legislation Program 2009-2014, and the bill has been retained as a priority bill to be 
discussed. 

However, the passing of RKUHP to the DPR in early 2013 has triggered further public 
debates. First, the substance of the regulation still has problems, a number of institutions 
have asked for recall, delay or improvement. Second, the lengthy substance of RKUHP 
(with 766 articles) means that the DPR will find it difficult to discuss it due to limited time. 
There is a concern that continuing the discussion will result in a low quality legislation 
product. The year 2014 was a political year, and it was feared that the DPR would not 
function optimally. As has been expected, the discussion stopped when there were 
proposals to delay the discussion until the appointment of new DPR members. 

In 2015, the government of President Joko Widodo declared that RKUHP is a priority bill 
in the discussion of the government and DPR in the 2015 legislation program. At this time, 
the Ministry of Law and Human Rights, especially Directorate General of Legislation, is 
revising the text of the 2012 RKUHP, based on inputs from the public. It is planned that 
after revision, harmonization and public consultation, the bill will be submitted for 
discussion with the DPR. 

Based on the plan for the discussion, the National Alliance for Criminal Code Reform finds 
it important to provide notes and recommendations to the Bill, either substantially or 
technically. 

2. The Substance of the Criminal Code Bill is Still Problematic 

Based on the substance, the Criminal Code Bill is divided into two books: Book I and Book 
II. Based on the text of the 2012 RKUHP, Book I sets out basis, principles, criminal 
responsibility, forms of punishment etc. Book I introduces several new concepts such as 
corporate criminal responsibility, application of the vicarious liability principles, and other 
forms of criminalization formerly nonexistent in the Code, such as social work. However, 



in general, several of the formulations in Book I still have problems, namely the use of 
indigenous laws in relation to the legality principle, issues related to sanctions and 
criminalization, and the keeping of the death penalty as an alternative capital punishment. 

In Book II, RKUHP retains existing criminal offenses in the present Criminal Code, and 
various new offenses that have already been present in other legislations. The “new” 
offenses include terrorism, crime against court process (including contempt of court), 
human rights offenses, torture, vice and pornography, domestic violence, etc. Several of 
the articles retain criminal offenses threatening civil liberties and human rights, such as 
freedom of expression, prohibition of spreading communism and Marxism-Leninism, lèse-
majesté, crimes related to public order, excessive contempt of religion, adultery, black 
magic etc., which are categorized by the Formulation Team as ‘characteristically 
Indonesian criminal offenses’. 

The National Alliance for Criminal Code Reform, as in its previous criticism to the earlier 
Bill, is also in the view that the large numbers of criminal offenses (766 articles) will 
attempt to regulate almost all behavior of citizens. The formulation of the many offenses 
is not accompanied with adequate studies on which acts are in fact criminal offenses, and 
which are not, especially related to acts in the private sphere and victimless crimes. The 
formulation of RKUHP also needs to be adapted to various international instruments 
accepted or ratified by Indonesia, such as adaptation to various international human rights 
instruments in which Indonesia is a state party. The National Alliance for Criminal Code 
Reform recommends a review of these criminal acts, and take out several acts that do not 
qualify as criminal offenses. 

3. How to Revise the Criminal Code: Amendment in Stages, or Complete Overhaul 
(Codification) 

The National Alliance for Criminal Code Reform notes that in the latest (2012) draft bill, 
there is an issue of the full codification or closed codification model preferred by the 
formulators of the Bill. Based on the wish to create the new Criminal Code through 
codification, or more accurately, ‘re-codification’, by including all criminal offenses: 
existing, new and those present in other legislations into one book, this results in a very 
large number of articles in the Bill. This attempt of codification is positive, for harmonizing 
the various forms of criminal offenses. Codification is a tool to show political will for 
creating better policies and providing easier access to law enforcement and society to 
understand a policy.1 However, there is a concern that this will result in weakening specific 
criminal offenses outside the criminal code such as corruption, money laundering, drugs, 
terrorism etc. 

The National Alliance for Criminal Code Reform questioned the material consistency of 
the RKUHP on the full codification policy. This policy rejects the development of specific 
criminal offenses outside the Criminal Code, and includes all criminal offenses in the Code. 
This policy, which according to the Alliance, will result in much debate in the community, 
is related to the specific criminal offenses of corruption, money laundering, terrorism, gross 
                                                        
1 Position Paper, “RKUHP: Codification or Compilation”, Criminal Law Studies FHUI, June 2014. 



human rights violations etc., which are considered to be weakened when inserted in the 
Bill. On the other hand, the government encourages the development of new criminal 
offenses outside the Criminal Code. In 2015, in the National Legislation Program, the 
government encourages the discussion of the Bill on Electronic Transactions and 
Informatics (ITE) and the Bill on Prohibition of Alcoholic Beverages. Both bills include 
many new criminal offenses and revisions of criminal offenses.2 

With the large number of issues in the formulation of RKUHP, the plan to create a new 
Criminal Code by way of codification will face many problems, both substantive and 
technical. Eventually the question will arise on whether codification remains a viable 
choice.3 As a response, an alternative model for Criminal Code amendment is offered, 
namely through gradual amendments. The alternative model continues the ongoing debate 
during the RKUHP discussion process, namely whether to continue the codification model, 
or to introduce partial and gradual changes. 

The partial change model through gradual revisions or amendments is regarded as a more 
reasonable one, compared to discussing the entire changes to the Criminal Code, without a 
good method of discussion in the House. Referring to the time period provided for the 
discussion and the low quality of the members of DPR, a thorough discussion to change 
the Code seems to find more challenges and obstacles. However, the government seems 
intent on a codification model, as each year, the Bill forwarded has always had a total 
change through the codification model. Formulation of RKUHP has always been 
proclaimed that the changes to the Criminal Code would not be ‘patchy’. 

The view among legal experts related to efforts to reform the Penal Code since the fifties 
and sixties has been quite clear, in which the choice of re-codification from scratch has 
always been raised in legal reform.4 In general the intent of codification of criminal law is 
to provide a comprehensive, thorough and integrated source material of criminal law as a 
systematic body with no contradiction among articles to ensure legal certainty. 

The team formulating the Criminal Code Bill has agreed not to rewrite the Code from 
scratch, but they will attempt a re-codification of the existing Code dating from Dutch 
colonial era, using standard Indonesian language. 5  The choice of re-codification is 
                                                        
2 Electronics Transactions and Informatics Amendment Bill: Articles 27A, 27B, 27C, 27D, 27E, 31: on 
violating morals, personal slander, gambling, gaining benefits for self or others against the law, exposure of 
information etc. The Alliance observes at least 30 new or revised criminal acts in the bill. In the Prohibition 
of Alcoholic Beverages Bill, there are 10 new criminal acts suggested by the government in Articles 5, 6, 7 
and 18, including producing, storing, distributing, selling, drinking and causing public disorder related to 
alcoholic drinks, with threats of 2-10 years of prison and fines of hundreds of millions to 10 billion rupiahs. 
The alliance sees that despite the title of “Prohibition of Alcoholic Beverages”, the bill is more correctly said 
as “Alcoholic Beverage Crimes”. (ICJR release, February 2015) 
3 Zainal Abidin and Wahyudi Djafar, National Alliance for Criminal Code Reform, Setting the Criminal Code 
Reform Straight, 2012. 
4 See Sotean Moh. Sjah, Codification is Revolutionary for Indonesia, Hukum dan Masyarakat magazine, No. 
3-4, 1964, pp. 83-84. 
5 Mardjono Reksodiputro, Brief History of National Criminal Code Concept, in Position Paper, “RKUHP: 
Codification or Compilation”, Criminal Law Studies FHUI, June 2014, p. 44. 



important because there is a presumption that there will be no fundamental changes if the 
systematic framework and outlook of the old Criminal Code remains in use. The choice of 
re-codification is also due to the historical changes made to the Code being limited (ad hoc 
and evolutionary) and apparently considered as unable to respond to the four missions of 
Criminal Code revision formulated by the team, and thus necessitating the revision by 
creating a new Criminal Code Bill.6 One team member stated explicitly that the national 
criminal code reform, which has begun in 1963, was never intended to create a ‘patchy’ 
Criminal Code.7 

On the other hand, a number of parties also responded to the discussion related to the 
method of revision of the Criminal Code. The responses and recommendations include the 
suggestion that the Government and DPR not impose a total reconstruction or complete re-
codification of the Criminal Code in force at present, as this has the potential to create a 
conflicting legal situation, and instead to make changes based on viable and more realistic 
models.8 

To reform the Criminal Code, there is an alternative method to remaking it from scratch, 
with similar end results, but more efficient, practical, and will not necessarily require a 
long adjustment process, especially for law enforcement officials, courts, lawyers or law 
faculties. Besides, the alternative approach will also re-familiarize legislators to obey the 
codification system. This is done through amendment of the Criminal Code, which has 
been done between 1946 and 1999.9 Using this method, the old Criminal Code remains in 
use, but amendments/revisions are introduced gradually. The amendment is done as with 
amendments to laws in general, that is through a legislation process. 

By using the method, various problems that have arisen or will arise due to the renewal of 
the Criminal Code would be minimized. With the approach of creating a brand-new 
Criminal Code, which is likely to contain more than 750 articles with substantial 
differences in the contents, it would be very difficult to do so in a focused manner, both for 
the DPR and the Government. 

Furthermore, rewriting the Criminal Code will also cause difficulties for the public in 
following the Code, because of the substantial amount of the materials. This is evident 
from the response of the public and the press to the Bill in the last 10 years period, during 
the discourse of the bill discussion. While one issue has not yet been resolved, other issues 
have emerged, such as the issue of criminalization of ‘black magic’ and then latterly lèse-
majesté. Such problems will continue to recur, and several issues will raise responses from 
different directions, such as the gender issue, in which feminist and anti-feminist groups 

                                                        
6 Syahrial Martanto Woryawan et al., Criminal Code Reform, an analysis of the idea, concept and formulation, 
ELSAM and the National Alliance for Criminal Code Reform. 2007. 
7 Supriyadi Widodo Eddyono, The Long Road to the New Criminal Code: Proposal for Indonesian Criminal 
Law Reform and Its Challenges, ICLAD, ICJR 2014. 
8 Zainal Abidin, Examining the Discussion of RUU KUHP, ELSAM Paper, 2013. 
9 Arsil, Alternatives for Criminal Law Reform, Paper, 2014.  

 



will raise their objections to the articles being discussed. Similarly, groups supporting free 
speech would be responded by groups rejecting free speech, and also the same debate 
would also occur between proponents of human rights and those supporting the status quo. 
In this process, there will be various groups with their own agendas. The question is how 
the many issues and discourses emerging at the same time will be managed, as this will be 
difficult. 

In addition, it cannot be denied that these various groups will attempt to influence the 
drafting process of the Criminal Code in the DPR. This will certainly cause more 
difficulties for both the government and the DPR to conduct discussions that are more 
focused on a particular matter, and will make the drafting process more protracted. 

Such problems would be much reduced if the approach chosen in the reform is the 
amendment of the Criminal Code. The amendment method can be more focused, as the 
issues being discussed in each revision would be restricted to a specific theme. As an 
example, if the amendment in one year is to be focused on types of punishment (Chapter 
II Book I of the Criminal Code), the resulting legislation would be a Law on the 
Amendment of the Criminal Code Pertaining to Punishment, in which no irrelevant issues 
would appear.  

After the amendment on punishment is completed, the Government and DPR could then 
schedule amendments to other materials deemed important. For example, they can amend 
the Criminal Code to include provisions related to corporate responsibility. Upon 
completion of this amendment, another amendment can then be scheduled regarding other 
materials, and so on. 

Besides being able to be more focused, this approach will also make reforms of the 
Criminal Code being quicker and more practical. This is different from the total rewriting 
approach, which will have a lengthy discussion process and requires a lengthy transition 
period to have complete enforcement. The Government will need a long time to socialize 
the entire material of the new Criminal Code to law enforcement agencies, the courts and 
the public. Law enforcement officers must relearn the principles contained in Book I of the 
Criminal Code, to learn more about the trial setting, inclusion, justification, forgiveness, 
complicity, and so forth, which while in fact most of the material is the same as in the 
current Criminal Code, have different formulations as well as sequence and chapters 
numbers. Problems like these can be avoided with the amendment approach. 

With the amendment approach, each Amendment Act will of course contain only certain 
materials. Because the substance to be amended will not be excessive as well as be more 
focused, the formulation in the Government and the discussion in DPR will not take too 
long. Moreover, the materials would be taken from existing materials in the Bill, which is 
deemed as good enough and important. After the completion of the discussion, they can be 
immediately enacted, and the next step that needs to be done would be socialization. 
Socialization will also be easier as the material will be very specific. Law enforcement 
agencies, courts, lawyers, academics and the public in general will not have trouble, 
because they do not have to relearn all of the materials contained in the Criminal Code, 
only the parts that are changed, removed or added. 



4. The Model of RKUHP Discussion in the DPR 

Due to the complexities and challenges in the process of criminal law reform through the 
RKUHP drafting process, the DPR and the Government need to prepare for the process of 
discussion of the bill. The Government and DPR must recognize that RKUHP is not like 
other bills, because the expected end result will be a book of codification. With the very 
large number of articles, full of crucial issues and controversial formulation, there will be 
a lot of attention from the public, professional academics, civil society and law enforcement 
agencies. 

Based on the experience of the discussion of the bill in the DPR in the 2013-2014 period, 
the Alliance found many challenges to be faced by the Government and the DPR. These 
challenges are: (i) limited time for discussion, because the 2015 working period has only 
approximately 5 months left; (ii) minimal budget for discussions, especially in the 
government; (iii) priorities in among DPR members, who have to pay attention to other 
priority bills; (iv) the substance of the bill, including the large number of the articles; and 
(v) the model of the discussion of the bill in the DPR will complicate the discussion of 
RKUHP. The five challenges will greatly affect the outcome of the discussion of the 
Criminal Code Bill, in order to achieve success as expected with the ideals of the 
formulators, or will fail instead as it was in 2014. 

The National Alliance for Criminal Code Reform holds the view that the failure of the 
discussion of the Criminal Code Bill in 2013-2014 should be utilized as a learning 
experience for this year’s discussion. The model already used in the DPR, by forming a 
Working Committee and asking for limited public input, is a cause of concern. With the 
substantial materials on criminal acts to be regulated in the RKUHP, which covers almost 
the entire behavior of citizens, and arbitrary, reckless and imprudent Criminal Code 
resulting from the discussions would have serious negative implications to the civil 
liberties of citizens. 

The National Alliance for Criminal Code Reform recommends breakthroughs to the model, 
including some of the key prerequisites to be considered to make the model more effective, 
namely: first, the discussion in DPR should be more effective, focused and well-planned, 
for example, there needs to be a special working group in the House to discuss the RKUHP 
on a full time basis. There should also be an expert panel team to assist the Government 
and DPR in the debate and discussion process. Another alternative is the Government and 
the DPR agree on a gradual discussion on RKUHP, namely giving priority to Book I in 
2015 and Book II in the following year. 

Second, the RKUHP substance that regulates the behavior of citizens will have a major 
impact on the protection of individual rights and community rights. Therefore, the 
discussion of the RKUHP must open the widest possible public participation, including 
groups possibly affected by the regulations in RKUHP. Opening access and public 
participation includes opening of documents related to the RKUHP, including the 
Academic Paper and the Bill. This will reduce the public's defensive attitude to the 
government version of the draft Code, and dispel suspicions to the government regarding 
the existence of specific interests in giving priority to RKUHP in the 2015 National 



Legislation Program. The discussion should be held at the DPR Building, so that people 
can follow each stage of discussion and have adequately open access. 

Third, RKUHP discussion is expected to require a very large cost, so there is a need for 
adequately prepared and balanced budget between the Government and DPR. The budget 
should cover not only the discussion of the government team and the DPR, but also to 
ensure public participation of all regions in Indonesia. 

5. Conclusion 

Based on the description above, the National Alliance of Criminal Code Reform reiterates 
the importance of the Government as a party which will prepare the manuscript of the 
RKUHP to seriously carry out studies on the articles to be reformulated, so the RKUHP to 
be discussed will really reflect a criminal law capable of protecting the rights of citizens, 
civil liberties, human rights protection, and non-discriminatory in nature. The goal of 
criminal law reform is expected to be a modern criminal law system that is able to facilitate 
and ensure Indonesia as a democratic state. 

The National Alliance for Criminal Code Reform also emphasizes the importance of 
opening opportunities for a Code reform model other than the full codification model, 
namely a model of gradual change, to ensure a reasonable, rational, effective, efficient, 
high quality and participatory process of discussion. 
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The National Alliance for Criminal Code Reform was founded in 2005 by organizations 
concerned about criminal law reform, to address the Draft Bill of the Criminal Code 
formulated in 1999-2006 by the Department of Law and Human Rights, especially issues 
concerning Criminal Law Reform and Human Rights. 

The main focus of the work of the National Alliance of Criminal Code Reform is to 
advocate policies on criminal law reform, in this case the RKUHP. In advocacy, the 
Alliance has two main foci: (i) encourage the formulation of offenses with a human rights 
perspective and (ii) encourage public participation in the process of discussion and 
formulation of provisions in the Criminal Code. 

RKUHP has some fundamental problems, related to the choice of model of codification, 
as well as setting the offenses. A number of offenses such as crimes of the state, moral 
offenses and religious offenses have the potential to violate human rights. The potential 



violations of these rights include the rights of women and children, civil and political rights, 
freedom of the press and media, right to the environment and natural resources and 
religious freedom. 

To expand the network and support from the public, the National Alliance of Criminal 
Code Reform develops advocacy at the national level throughout Indonesia on the the 
Criminal Code Bill. The National Alliance for Criminal Code Reform is also intended as 
an resource center for RKUHP advocacy, so that the public can access developments of the 
bill in DPR and also various information pertaining to criminal code reform. 

Throughout 2006-2007, various activities of the Alliance throughout Indonesia include: (1) 
serial focus group discussions (FGDs) and public discussion to solicit input from various 
regions in Indonesia such as in Java, Sumatra, Batam, West Nusa Tenggara, Sulawesi and 
Papua, (2) preparation of key documents, such as thematic working papers (11 themes), 
inventory list of problems (DIM), leaflets, and various other campaign tools, (3) making a 
website that contains all information about the discussion of the RKUHP and Alliance 
activities, supporting papers, working papers, and additional information relating to 
RKUHP. 

In 2013, the Government reintroduced the Criminal Code Bill to the DPR. The Alliance 
has monitored the discussion and provided input to the Parliament on the 2012 Manuscript 
of the Draft Criminal Code. The Alliance notes that there are various problems in the Draft 
Bill, which will now be discussed again between the Government and the DPR. The 
Alliance will continue to oversee the discussion and provide input to ensure that the 
criminal law reform in Indonesia will go as expected. 

Alliance advocacy documents and records can be accessed at: www.reformasikuhp.org 

The Secretariat of the National Alliance for Criminal Code Reform: 

1. Institute for Policy Research and Advocacy (ELSAM), Jl. Siaga II No.31, Pejaten 
Barat, Pasar Minggu, Jakarta Selatan, Indonesia 

2. Institute for Criminal Justice Reform (ICJR), Jl. Cempaka No 4 Pasar Minggu 
Jakarta Selatan, Indonesia 

Further information on materials on Criminal Code reform can be accessed on: 
www.reformasikuhp.org 
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4. Discussion Notes “Legality Principle in RUU KUHP” (2005) 
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KUHP” (2005) 
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RUU KUHP” (2007) 
18. Advocacy Position Paper RUU KUHP Series #3, “Environmental and Natural 

Resources Crime in Various Sectoral Laws and Attempts of Codification in 
RUU KUHP” (2007) 

19. Advocacy Position Paper RUU KUHP Series #4, “Attempts to Fight Rational 
Discrimination through Criminal Law: A Study of Article on Libel Against 
Societal Groups in RUU KUHP” (2007) 

20. Advocacy Position Paper RUU KUHP Series #5, “Human Rights Crimes in 
RUU KUHP” (2007) 

21. Advocacy Position Paper RUU KUHP Series #6, “Secret Information Crimes 
in RKUHP” (2007) 

22. Advocacy Position Paper RUU KUHP Series #7, “Examining State Protection 
Articles in RUU KUHP: Critical Notes on Articles on the Crimes of Ideology, 
Lèse-Majesté to the President and Vice President and Slander of the 
Government” (2007) 

23. Advocacy Position Paper RUU KUHP Series #8, “Press Freedom in RUU 
KUHP” (2007) 

24. Advocacy Position Paper RUU KUHP Series #9, “Religious Offenses in RUU 
KUHP Indonesia” (2007 

25. Criminal Politics in RKUHP” (2005) 
26. Critical Notes on RUU KUHP “Setting the Criminal Code Reform Straight” 

(2013) 
27. Thematic documents of discussion results.  


